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By letter dated Apri l  23, 1991, Timothy Powers, through h i s  representa t ive  t h e  
S t a t e  Employees' Association, requested t h a t  the Board reconsider i ts  dec i s ion  
of Apr i l  3, 1991 dismissing h i s  appeal,  Mr. Powers had o r i g i n a l l y  a l leged 
t h a t  he was forced t o  res ign from h i s  pos i t ion  of Liquor Inves t igator  f o r  t h e  
New Hampshire Liquor Commission. The Board, i n  dismissing h i s  appeal,  found 
t h a t  he was not forced to resign.  

/ - ' In support  of h i s  request  f o r  reconsiderat ion,  the  appel lant  argued t h a t  the  ' Liquor Commission 's ins t ruc t ions  t o  M r .  Powers t o  res ign or be f i r e d  was based 
i n  p a r t  upon some extremely p r e j u d i c i a l  misinformation, s p e c i f i c a l l y  t h a t  he 
had been "faking" an in ju ry  during t r a i n i n g  a t  Pol ice  Standards and Training. 

The record c l e a r l y  r e f l e c t s  t h a t  the  Liquor Commission's decis ion to n o t  
request  an  addi t ional  waiver f o r  Mr. Powers stemmed from t h e  f a c t  t h a t  he had 
l i e d  t o  s t a f f  a t  Pol ice  Standards and Training about medical a t t e n t i o n  he was 
ins t ruc ted  t o  seek a s  a r e s u l t  of h i s  physica l  problems. When questioned 
a b u t  h i s  physical  condit ion during exerc i ses ,  Mr. Powers was ins t ruc ted  t o  
contact  h i s  physician. He  claimed t o  have contacted h i s  physician, when i n  
f a c t  he had simply discussed with a l o c a l  pharmacist what medication he might 
take  f o r  pain i n  h i s  hip. H i s  f a i l u r e  t o  be t r u t h f u l ,  r a the r  than h i s  
physical  condit ion,  p rec ip i t a ted  the  dec i s ion  by Pol ice  Standards and Training 
t o  dismiss him from t h e  academy. M r .  Powers was allowed t o  res ign from t h e  
academy, c i t i n g  personal reasons, t o  avoid d ismissa l  f o r  cause. 

Mr. Powers' subsequent res ignat ion from the  Liquor Commission was a l s o  
accepted i n  order t o  allow him t o  p r o t e c t  h i s  personnel record. Af ter  
consult ing with h i s  a t torney,  he chose t o  res ign t o  avoid having h i s  records 
r e f l e c t  t h a t  h i s  employment had been terminated because of t h e  honors 
v io la t ion  a t  Police Standards and Training. 

The appe l l an t  a l s o  argued t h a t  t h e  Liquor Cammission could have sought an 
add i t iona l  waiver to allow M r .  Powers to make a f i f t h  attempt a t  completing 

(? the  mandatory t ra in ing a t  Po l i ce  Standards. What the  Commission could o r  
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could  n o t  have done is  no t  d i s p o s i t i v e  of t h i s  appea l .  The Commission had 
a l r e a d y  provided more oppor tun i ty  f o r  Mr. Powers t o  complete t h e  r equ i r ed  
t r a i n i n g  than had been o f f e r e d  t o  any o t h e r  employee. The Commission was 
under no o b l i g a t i o n  t o  seek an a d d i t i o n a l  waiver f o r  Mr. Powers. S i m i l a r l y ,  
P o l i c e  Standards and Training had no o b l i g a t i o n  t o  g r a n t  another  waiver to t h e  
Liquor Commission f o r  Mr. Powers, even i f  such waiver had been sought .  

P o l i c e  Standards and Training had a l r eady  informed the  a p p e l l a n t  t h a t  becawse 
he had l i e d  about  contac t ing  a phys ic ian  when s o  i n s t r u c t e d ,  and because h i s  
l i e  was considered a s e r i o u s  honors v i o l a t i o n ,  he would have been d ismissed  
from t h e  academy on those grounds. I n s t e a d ,  he was allowed t o  withdraw from 
t h e  academy " for  personal  reasons n r a t h e r  than having t h e  record  r e f l e c t  tthat 
he had been dismissed f o r  cause.  

F i n a l l y ,  t h e  a p p e l l a n t  argued t h a t  given a l l  t h e  ci rcumstances,  h i s  
r e s i g n a t i o n  was t h e  r e s u l t  of coerc ion  and could n o t  be considered v o l u n t a ~ y .  
The record  c l e a r l y  r e f l e c t s  t h a t  Mr. Powers was g iven  a number of  op t ions ,  and 
was even allowed t o  con tac t  l e g a l  counse l  p r i o r  t o  deciding t o  t ende r  h i s  
r e s i g n a t i o n .  His re s igna t ion  was given a f t e r  such consu l t a t i on ,  and a f t e r  an 
explana t ion  of what h i s  appea l  r i g h t s  would be, and how he could  pursue  such 
appea l  i f  he were t o  be discharged.  I n  l i g h t  of  t h e  l eng ths  t o  which t h e  
Liquor Commission went i n  exp la in ing  Mr. Powers r i g h t s  t o  him, i nc lud ing  i t s  

' a s s i s t a n c e  i n  allowing him t o  s eek  l e g a l  advice  before  making h i s  decisicn. 
L, 

t h e  Board does n o t  cons ider  h i s  r e s i g n a t i o n  from t h e  Liquor Commission to be  
t h e  result of coercion. 

The Board unanimously voted t o  a f f i r m  i ts  dec i s ion  of  Apr i l  3 ,  1991, 
d i smiss ing  Mr. Powers1 appeal .  

THE PERSONNEL APPEALS BOARD 

cc:  George E. L iouz is ,  Human Resource Coordinator ,  N.H.  Liquor Commission 
(7 Michael C. Reynolds, SEA General Counsel 

> Virg in i a  A. Vogel, D i r ec to r  of  Personnel  
C i v i l  Bureau - Attorney Genera l ' s  Of f i ce  
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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, February 27, 1991, t o  hear the  appeal of  Timothy Powers, a 
former employee of the  New Hampshire Liquor Commission, who al leged t h a t  he 
had been forced to res ign from h i s  pos i t ion  of Liquor Inves t igator  on May 8, 
1990. Mr. Powers was represented a t  the  hearing by SEA General Counsel 
Michael C. Reynolds. George E. Liouzis ,  Human Resource Coordinator, 

i? represented t h e  Liquor Commission (llereinaf ter "Comrni~sion'~) . 
\J 

In considerat ion of t h e  testimony and evidence received, the Board voted 
unanimously to dismiss Mr. Powers ' appeal,  f inding t h a t  h i s  r e s igna t ion  from 
t h e  New Hampshire S t a t e  Liquor Commission was voluntary. The appe l l an t  was 
counselled by the  Commission ' s Human Resource Coordinator p r i o r  to h i s  
res ignat ion t h a t  such an a c t  on h i s  p a r t  would not  be appealable. The 
Commission a l s o  provided the  appel lant  an opportunity t o  consul t  with counsel 
for  the  S t a t e  Employees' Association p r i o r  t o  accepting h i s  res ignat ion.  

The evidence c l e a r l y  ind ica tes  t h a t  the  appel lant  was well- liked by h i s  
supervisors and co-workers a t  the  Liquor Commission. I n  s p i t e  of t h e  
appe l l an t ' s  i n a b i l i t y  to complete the  prescribed course of t r a i n i n g  through 
New Hampshire Police Standards and Training, t h e  Commission continued t o  
employ him a s  a Liquor Inves t igator ,  repeatedly request ing extensions of t i m e  
i n  which he might complete t h e  mandatory t r a i n i n g  and receive the  required 
c e r t i f i c a t i o n  through Po l ice  Standards and Training. 

M r .  Powers was employed by the  Liquor Commission on March 10, 1989, and was 
advised i n  the  letter con£ irming h i s  appointment t o  the  pos i t ion  of Liquor 
Inves t igator  t h a t  he was "...not y e t  c e r t i f i e d  f o r  t h i s  pos i t ion  [and he 
would] be required to at tend the  Pol ice  Standards and Training Academy. " A l l  
Liquor Inves t igators  a r e  required to complete an approved course of t r a i n i n g  
through New .Hampshire Pol ice  Standards and Training. The job s p e c i f i c a t i o n  
for  the  c l a s s  "Liquor Inves t igator  " (revised 11/26/86) provided t h a t ,  "Upon 
appointment, candidates must e i t h e r  possess po l i ce  o f f i c e r  c e r t i f i c a t i o n  
issued by the  New Hampshire Pol ice  Standards and Training Council, OR 
s a t i s f a c t o r i l y  complete the  preparatory program of po l i ce  
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o f f i c e r  t r a in ing  a t  the  New Hampshire po l i ce  Academy during the  s i x  month 
probationary period. " The job s p e c i f i c a t i o n  was revised e f f e c t i v e  February 
21, 1990 to read, "Upon appointment, and p r i o r  to the  exp i ra t ion  of the  
probationary period, candidates must successful ly  complete a t r a i n i n g  program 
approved by the Liquor Commission and the  Director of  the  Po l i ce  Standards and 
Training Council. " The Commission made arrangements on four separa te  
occasions to e n r o l l  the  appe l l an t  i n  Pol ice  Standards and Training to secure  
h i s  c e r t i f i c a t i o n  a s  a Liquor Inves t iga to r .  

In June 1989, the  appe l l an t  asked to be "extended", request ing t h a t  t h e  Liquor 
Commission see]< a waiver to al low him to withdraw from Pol ice  Standards and 
Training. M r .  Powers explained he was experiencing "personal problems" and he  
found himself "unable to concentrate" .  David Austin,  Chief of Enforcement f o r  
the  Commission, agreed to request  a waiver and ask t h a t  the  appe l l an t  be 
allowed to re- enroll  i n  the  Academy i n  September, 1989. 

During the  September, 1989 sess ion  of  the  Academy, t h e  appe l l an t  pulled 
ligaments i n  both knees during t r a i n i n g .  Because of h i s  i n j u r i e s ,  he was 
forced to withdraw, and the  Commission again requested and was granted an 

- extension during which he might complete h i s  t r a i n i n g .  
\ / 

The t h i r d  sess ion  of the  academy i n  which the  Commission enro l l ed  M r .  Powers 
began i n  January 1990. Mr. Powers f a i l e d  the  i n i t i a l  physical  examination f o r  
ent rance  i n t o  the academy. Again, although the  Commission was under no 
ob l iga t ion  t o  do so ,  it agreed to reques t  a waiver to al low Mr. Powers to 
continue i n  h i s  job. A t  t h a t  t i m e ,  however, the  Training Council advised t h e  
Commission t h a t  M r .  Powers should no t  be allowed to work i n  t h e  f i e l d  
unsupervised, a s  he lacked the  required t r a in ing .  

The Commission noted f o r  the  record t h a t  M r .  Powers was the  only  Liquor 
Inves t iga to r  f o r  whom it had requested waivers from Po l i ce  Standards and 
Training. With the  f u l l  understanding t h a t  it had given M r .  Powsrs ample 
opportunity to complete the  required t r a i n i n g ,  t h e  Commission informed M r .  
Powers t h a t  it would al low him to be enrol led  i n  t h e  c e r t i f i c a t i o n  program one 
last  t i m e ,  I f  he f a i l e d  to s a t i s f a c t o r i l y  complete the  academy on h i s  four th  
at tempt,  the  Commission would not  reques t  fu r the r  extensions or waivers. 

Before completing h i s  four th  enrollment a t  Po l i ce  Standards and Training,  t h e  
appe l l an t  resigned from the  Academy. The Board found t h a t  the  Commission was 
under no obl iga t ion  to seek f u r t h e r  waiver of the  t r a i n i n g  requirements on t h e  
a p p e l l a n t ' s  behalf. The Board a l s o  found t h a t  t h e  Commission had provided t h e  
appe l l an t  more than ample opportunity to complete the  t r a i n i n g  program a s  
required f o r  c e r t i f i c a t i o n  a s  a Liquor Inves t iga tor .  Having f a i l e d  to 
complete the  required t r a i n i n g ,  and faced with d ischarge  f o r  f a i l i n g  to  

( /  -, s a t i s f y  the  requirements of h i s  pos i t ion ,  Mr. Powers submitted h i s  w r i t t e n  
res ignat ion  to the  Liquor Commission. The Board d i d  n o t  f ind the  Commission's 
pos i t ion  i n  t h i s  matter  to c o n s t i t u t e  coercion. M r .  Powers was f u l l y  aware of 
the  Commission's pos i t ion  p r i o r  to h i s  enrollment a t  Po l i ce  Standards and 
Training. 
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The Board ru led  as follows on the  Appointing Author i ty ' s  Request f o r  Findings 
of Fact  and Rulings of Law: 

Proposed Findings of Fact: 

#1 through 14 a r e  granted to the  e x t e n t  t h a t  they a r e  cons i s t en t  with the  
decis ion  above. 

Proposed Ruling of Law: 

1 through 8 a r e  granted. 2 through 4 ,  however, a r e  ' no t  d i s p o s i t i v e  of t h i s  
appeal i n  l i g h t  of the Board 's  dec i s ion  t h a t  the  a p p l l a n t  vo lun ta r i ly  
tendered h i s  resignation.  

THE PERSONNEL APPEALS BOARD 

cc: Michael C. Reynolds, SEA General Counsel 
George E. Liouzis ,  Human Resource Coordinator,  N.H. Liquor Commission 
Vi rg in ia  A. Vogel, Director of Personnel 

L.. 


